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Mis. The Orient Club

o1d @faer g arfler ande A S I wRar E ) 98 g3 ey & wla wenRefa S| e iy wei AR
@1 apfiel Ur YAReIr AT URTd BN Rl |

| | Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
| : 1944, may file an appeal or revision application, as the one may be against such order, to the
\ appropriate authority in the following way :

\WIRET XREAR B1 Y&V AT

. - Revision application to Government of India :
(1) Dy gema Yok JRFYE, 1994 @ e siceda A9 gy av meel @ AR A g s el Su-ener @

yeH uRega o sicildl yedlen anaed R wfEE, aRd IRGR, faw e, wewd fanm, sl wfGe, siad dy
arae, e aef g el 110001 w1 @ wEl mige

(i) A revision application lies to the Under Secrelary, to the Govt of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Sectlion 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

T B 1 A e 2 A R 31 e 1 S P R T I G 7 R e e | R R R

FIR MBI A e @ sk gy und A an B qesine ar qvgi A A ge (B0 erar g an @ s b e
01 B o e R s

(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

() WRe & WER B ve ar ade 0 Baifde we weoar we & [l gun gews e wa uv gergs
g o RAT @ e 1 S aRa @, a5 e ar v i Ralfia @)

(b) In case of rebate of duty of excise on goods exported to any country or terrilory oulside
India of on excisable material used in the manufacture of the goods which are exporled to any
country or territory outside India.
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) AR y&p o e ey A are @ ae (Guia angers @) Feia @ o e 8
) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Franr & qaifes awgaa, sifier & g1 wiRa @1 v uw ar arq 3 R siffrae (52) 1008 911100 5190 R ey w
&l ¢

() Credit of any duty allowed to be utilized towards payment of excise duty on final produicts
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or afler, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.

(1) dsii genres g (rdler) Famadh, 2001 @ P 9 @ sioefa RARe gz sien gu-s i & ufed § o
e & ufy andw Afe f&Eie DA g B far gk vd srfier amRer @ /w1 uRi @ e el smas [
aren AR | S wer e g wr el & afml arn as-z i PuiRa W @ aquar @ wiga b e Saire-s @
@) gfe N B mfRe

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-FE of CEA, 1944, under
Major Head of Account.
(2) RIS amaesT @ wmer Si8l wer v yas @eg @ a 9ed & @l Gud 200/ WROpEE @) iy 3iR
GIE] Heltl NN U dra O g 8@ al 1000,/ @) Wi apiar @) gy
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

l.ac.

M gieh, dla Senga o va@ Jana} il saram@ac © uly arfer-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) il Sega Yeh 3IAAaH, 1944 B R 35— vl /353 @ siafa—

Under Section 35B/ 35E of CEA, 1944 an appeal lies fo :-

gaafeiRaa Rz 2 (1) & i gaw AR & aranar @ afier, srflal @ w1 W e, B sarEg
2ot wa Ny snfleller @z (Rivee) @ e i W@, s 8 gaa #fore, aﬁwﬁ-ﬂ'
aTdgsT, 3ryIEr, JigHAqlHlT, “{SIGI'{TH 380016

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2" floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other

than as mentioned in para-2(i) (a) above.

(2) @il SwEa Yo @IMe) FamEed, 2001 @ a6 & sila o go-3 3 FuiRa By arr snfiehy
s @ g sl & fws orfier [y w1y andw @) AR afoui afka o8l Swre yes @ win, enst 8l i oy
ST A ST WY 5 G W SN @ 2 awt Wy 1000,/ - BT Vel 20 wiEt gaeng wew @) win, e @)
3R S Ay S WU 5 AR At 50 o a8 al HUy 5000 /- W ASEL 80| SRl e e 6t A, st
@ AR A SO A S WUY 50 WIRG AT SHP G B A8 WU 10000/ W AGEN @90 ) v g
e @ A 0 Walla o ogiue @ wu 0 wda & wnd ) oug gite 39 e @ [ e aideife e e da el
o B Rl

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule G of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one-which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and  Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of

the place where the bench of the Tribunal is situated

(3)  af gu amdw A wd el amdl w1 e B f ) yele el iy @ oy R @ e swiE @n 9
fharr s wifRe g aea & @ g o0 @& forar wd) wel § aaq @ e genRefd - sifiella =infEreevor @) e sndrer

AT A NI Y U andas (e s # )

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govl. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) “ARIE Yo AR 1970 wen WeiRa @ argfa-1 @ sidd -ReiRa [y srrr sad anag ar i
e wenRefy Pvfaa mR@ @ amw § A g@e @) ve ul W) w650 0 B UEErd Ygeb R ol &

@nfEy |
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One copy of application-or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-| item of
the court fee Act, 1975 as amended.

(5) 1 3l vidler el @l FiEv o) s Bl 9 sl o et sialla B & o o g[eeh, B
YEIET e vd Qi@ sidielld sz (@ralfal) R 192 9 (kg &) .

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982,

(6) o YT, Hedld IeUIG Yo vd Farnt e wiitravor @reda) & afer ardral & sst of
FEAIT 3TUTE Qo AT, ¢qyy i 4Ry 39w & et facda@eur-2) 3 frasm 2oy (oty #r
HEUT RY) Retiar: o€ o¢. 20ty oY FT Frcear ORI, 1oy &Y &y ¢3 & 3icraler arv 1 oft sy o
9 B, @ rRerer i g wd-fRr s e wiferard &, e B g ar & afaste s A sy arh
farer &7 iR g0 503 wav @ 30w T g
HEAN SEAIG o T AT & Jiaater « avar i e apeer » # Pt anfer §

(i) T 11 8 & et PriRa @

(ii) darde St iy off 3E arerer wfdy

(i) Werde s Praaras ¥ B 6 & stadta & Twe

— 3 aeref g o g0 aRT & wrawer e (@) 2) 3, 2014 F amoeerd qd e ardfiefrar
SR & wromat fmrielier wearer arsff od ardver s ey aigh @1

FFor an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable wollic

be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

-»Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) T am&er F wiRr arcfier wiftraor & warar sret aarcﬁ: 3rerar o T gus faarfae g ay sver faw
9T L & 10% ${IreTsT G 37NN ST dharer 4vs Raifer gy aa gug & 10% STITETST T Y SiT Fravelt 1

(6)()) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”

Il. Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/Integrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to Stales) Act, 2017, may file an appeal before the appropriate authority.
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ORDER-IN-APPEAL

Three Appeals have been filed by M/s. The Orient Club, Kavi Nhanalal Marg,
EIIisLDi'idge, Ahmedabad-380006 before this authaiity, against the Orders-in-Original issued by
the Assistant Commissioner of Service Tax, Division-ll, Ahmedabad (here-in-alter referred to as
the “adjudicaling authoiity™) whereby two refund claims were rejected and one refund claim

was partly sanclioned. Besides thal, two Appeals _have been filed by the Assistant

Commissioner of Service Tax, Division-ll, Ahmedabad in view of the Review Order No. (i}
15/2015-16 dated 02.12.2015 and (i) 21/2016-17 dated 11.07.2016, of Principal Commissione:

of Service Tax, Ahmedabad against the Orders-in-Original of Assistant Commissioner of
Service Tax, Division-ll, Ahmedabad allowing Refund of Service Tax parlly in respect of M/s.

The Oneni Club. The delailsin nespeci of these five cu;pecxls are as under :

Order-in- Origmal No., ) Total Refund Refund ]
Srl. = Ref. Claim Refund :
No Date . Appellant Respondent Period filed on raniat Allowed Rzjected
: and Appeal No. : o {in Rs.) {in Rs.)
St BRI e e PR S Gl R SR s G L o ki hY i
G e T e ) e O el lBlee g e 2 R =2{H] =
SD-02/Ref-105/DRM/2015-16
Dated - 19.08.2015 AsslL.Commissionr, 01.04.2013
1 M/s. Orient Club Service Tax, Divin-l, to 2403205 1720681 2993(}5 1421376 .
Appeal No. : Ahmedabad. 21.03.2014
| V2(5T)117/Noith/Appeal/19-20
T SD.02/Rel105/DRM/2015-16 | G fes S e | e 7 [ i
) 20
Bated 082010 Asstt. Cammissionr, 01.04.2013 t
2 : Service Tax, Divn-ll, M/s. Orient Club to 24.03 2015 1720681 299305 1421375
fppedl No. 2 Ahmeadabad 31.03.2014 5
V2(ST)31/RA/Marth/Appeal /19- 5 3 ey
i )() - - - e i S ———— i i P e e e ——
SD-02/Rel- IO!l/URMIZO'IJ 16
Dated : 19.08.2015 Assth.Commissionr, 01.04.2011
3 /5. Orient Club Service Tax, Divn-ll, to 24.03.2015 706170 0 706170
Appeal No. : Ahmedabad, 31.03.2012
V2(5T)1 l_;/!‘lorlh/!\ppe‘al/l"l 20
S[)-()?/Hef-IOGIDRMIZOIJ-1(1
Dated : 19.08.2015 ; AsstL,Commissionr, 01.04.2012
4 M/s. Qrient Club Service Tax, Divill, 1o 24.03.2015 137655 0 1376558
Appeal No. : Ahmedabad, 31.03.2013
V2(ST)114/North/Appeal/19-20
e T e Tl E e NERWRSCACHERNS B CEEEE S E 5
Dated @ 31.03.2 . ?
Dt 535022010 Asstl.Caommissionr, 01.04.2014
5 Service Tax, Divn-ll, M/s. Orient Club to 28.09.2015 2067416 1298372 759044
Appeal No. : Ahmedabad 31.03.2015
V2(ST)30/RA/North/Appeal/19- : ; sy
2{, - SR T < s -3 SR A NP AL ——— AR S FE R B
TOT!\L FSBISO( 1896982 56845).4

Hereinafter in this order (i) Show Cause Mofice will be referred as "SCN"; (i) Orders-in-Original
will be referred as “impugned orders"; (i) Appellant shown at Srl. No.2 and 5 in the Column

(C) will be refened as "Depariment™ and (iv) M/s. The Orienl Club will be referred as "Orient

Club".

2 The facls of the cases, in biief, are that on 25.03.2013, Hon'ble Guijarat High
Courl in the case of Sporfs Club of Gujarat Lid., Rajpath Club Lid. and Kamavati Club Lid.
v/s. Union of India (S.C.A. No. 13654, 13655 and 13656 of 2005 respectively) declared the
Section 65(25a), Section 65(105)(zzze) and seclion 66 of the Finance (No.2) Act, 1994 as
incorporated/amended by the Finance Act, 2005 to be ultra vires to the extent that the said
provisions purport lo levy service tax in respect of services purportedly provided by the.

,« e -MR:I‘ club to its members. Pursuant fo the said decision of Gujarat High Court, the

f“r~ f:% et I’ﬂ"a, 1ub filed Four Refund Claims for the service lax paid by them in the relevant yecns
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. 2011-12 to 2014-15 as per Ihe details shown in the table he;emubou SCNs were issued in
~all the claims separately. The adjudicaling authaority affer ciusa ussing the issue at length and
relying upon the judgemenl of Hon'ble Supreme Court of India in case of M/s. Mafailal
Indlustries Lid. v/s. Union of Indio (1997(89)ELT 247(SC)) and in view of lhe provisions
conlained in Seclion 118 of the Ceniral Excise Act, 1944 as made applicable fo Ihe Service

Tax by Section 83 of the Finance Act, 1994 vide the impugned orclers (1) rejected the Tull
amount of refund as time barred as shown alb Sil. No. 3 & 4 in the table as these claims,
pertaining o period 2011-12 and 2012-13, weie filec affer lapse of one year from clate of
poymeni of duty/tax as prescribed under Section 116 of the Cenlrdl Excise Act, 1944 and (ii)

partly sanctioned the amount of refund shown al Srl. No.1 & 5 in the table and disallowed

claims which was beyond the period of one year from the dale of the payment of duty/fcx.

3(i). The Qrient Club filed the appeals where the amount of Refund was rejected
and reduced (shown at Sil. No. 3, 4 and 1 respeclively in the lable).  Further, the
. Department filed the appedals where the amount of Refund was allowed (shown al St No. 2

and 5 in the table).

3(ii). The Crient Club preferred the appeals before this authority on the grounds
that (a) in view of ratio laid down by Hon'ble Supreme Courl in the case of M/s. Mafatlal
Industries Ltd. reporied in 1997(89)ELT 247(SC) holding that whenever duty is paid under
court's order whether by way of an order granting stay or suspension there a0l pending an
‘appeal wil certainly be a payment under protest uas the pelilioner is paying the said
amounl under protest as the maiter is in appeal before Supreme Courl; (b) the amount
paid by them was deposit and not tax in view of the judgement of Hon'ble Gujarat High
Courl who declared the relevant levy of tax ultra vires and Seclion 118 is applicable fo tax
and niot deposit; (c) Section 11B of the Cenlral Excise Act, 1944 is not applicable where
. the levy itself is struck down by HQn'bIe High Court and held duly itselfl is not payable as the
same is against the constitution; (d) the bar of limitation would not apply when any levy of
tax is held ultra vires: (e) unjust enrichment would not be applicable in their case as the

service provided to its members can nol be lermed as serviceé provided to ofhers.

3(iii). The Department preferred the appeals on the ground that (a) the unjust
enrichment has not been discussed in the impugned orders; (b) that the Orient Club was
not a party to the pelition before the Hon'ble Gujarat High Court thus the said judgement is
not applicable to the Orient Club in absence of any locus standi; (¢) the said judgement of
Gujarat High Court had been challenged belfore the Apex Court and therefare can not be
relied upon: (d) reliance is place on judgement of the Apex Courl in case of M/s.-Mafathal
Inclustries Ltd. reported in 1997(87) ELT 247(SC) wherein it was nowhere stated that principle
of unjust enrichment would not apply; (e) reliance is also placed upon M/s. Oswal Agro Mills
Licl. e'Tc. reported under 1993(64)ELT 37(SC); (f) w.e.f. 01.07.2012, a new system of taxation
of service has been intfroduced and by virtue of explanation 3{a) to Section 658(44) of the

Finance Act, 1994 a deeming provision has been introduced to the effec! thal the club and

\ members dre deemed to be separale person. In view of these changes, the judgement of
Hon'ble High Court relied upon by the applicant is no more applicable 1o facts of the

: aresem refund claim (g) the argument of doclriine of mulualily bears no significance in the
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cont_exi of taxable service provided by clubs and association as the same has neen Ieggiiy ;
overcome by crealing the legal fiction frealing clubs and association and iis members as
iwo separate persons; and (h) from the legal changes brought after introduction of
negalive list regime, the claimant has correctly paic the service tax and refund granted is

erroneous.

4. It was noliced that an appeal in respecl of M/s. Calcutta Club Lid. on the
validity of Section 65{25a) and Section 65(105)(zzze) was pending before the Hon'ble
Supreme Court, and accordingly these appeals were kept in Call-Book pending the
decision from the Hon'ble Supreme Courl. The case of M/s. Calculia Ciub Lid., before the
Hon'ble Supreme Court, attained findlity vide order dated 03.10.2019 passed under Civil
Appeal No.4184 of 2009 and 7497 of 2012 reporled in 20192(29)GSTL 545(SC), and thus these

cases were retrieved from the Call-Book,

D Personal hearing in these cases was accorded on 26.02.2020. Shri C.N.Shah
from M/s. Shreekant S. Shah & Co. (Charlered Accountants), on behalf of Orient Club,
attended the hearing. He reiterated the submissions made in the Appeal Memorandum
and in cross-objection. He réiied upon the judgement of Hon'ble Supreme Court in the
case of M/s. Calcutta Club Lid. [reported under (2019)110 taxmann.com 47(SC)] and
submilted their cases are covered by lhe said judgement. He requested fo consider their

arguments for all these cases as matters are identical in nature.,

6. | have carefully gone through the facts of the case available on records,
submissions made by Orient Club in the Appeal Memorandum, in cross-objeclion, & oral
submissions made during the course of personal hearing and the submissions mc@e by the
Depoﬂmenl in Appeal Memorandum. In three appeals, Orient Club is Appelfdnt and in two
appeals, they are Respondent. The issue involved in all the appeals is common or same.
The issue involved in all these appedls is thal whether the refund is admissible to 1he‘Oriem
Club-in view of the judgement dated 25.03.2013 of Gujarat High Court in SCA No.13654,
13655 and 13656 of 2005 in case of Sports Club of Gujarat Lid. and others, which was
challenged before the Hon'kle Supreme Courl by the Department and the oulcome is in

form of the judgement in case of M/s. Calculta Club Ltd.

7{i). The refund applications pertain 1o period 2011-12 fo 2014-15. Hence, the
period since 01.07.2012 perlain to negalive list regime. It is observed that the Orient Club
filed the refund claims on the bosis-of the judgement of Ho.n'ble Gujarat High Court who
declared the Section 65(25a), Seclion 65(105)(zzze) and Section 66 of the Finance (No.2)
Acl, 1994 as incorporated/amended by the Finance Act, 2005 to be ultra vires 1o the exient
that 1he said provisions purport to levy service tax in respect of services puuporfed'”
provided by the petitioner club to its members. It is pertinent to mention here a few things

. (1) the Orient Club was not the party in the said judgemenl of Gujarat High Court;

,_,-r(lL), The Gujarat High Courl stayed the said ;Hdament for six weeks so as fo enc:h!e the
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Court in M/s. Calcutia Clul? Lid. case reported under 2012(29)GSTL 545(SC) upon which
reliance has been placed by the Crient Club also; (iii) Section 65(25a), Seciion 65(105)(zzze)
and Section 66 of 1he Finance Acl, 1994 in respect of ‘club or associafion’ seivice were
interpreled and explained by the Apex Court in detail under the said judgement pertaining
to M/s. Calcutta Clun Lid. (iv) the impugned orders have been passed considering the
judgement of Hon'ble Gujaral High Courl while the oulcome of appeal agains! the said

judgement of Gujaral High Courl, before the Apex Courl, was pending.

7l Since the judgement of the Apex Courl in case of M/s. Mafatlal Industries Lid.
[1997(82)ELT 247(SC)] comprised of 9 Jusiice and deals with the Refund under the Excise
Law (as made applicable to service fax law also), it becomes necessary thal the said
judgement should be taken into consideralion while deciding the present issue (which is

also pertaining to Retund), more particularly when both the parties i.e. Orient Club and

Department have referred the said judgement. The said judgement of lhe Apex Court

continues to hold ground. It is necessary to mention here that the adjudicaling authority
has discussed the issue in greal length under ils impugned orders on the basis of this

Judgement of Apex Court.

7 (iii). Since the said judgemen! of Apex Court in case of M/s. Mafallal Inclusties Lidl.
is lengthy enough, and the parties herein are well aware of it as both of them have refered
it, it would be proper 1o put only relevant points of the said judgemen! here under

{a) Refuncls of Central Excise and Customs Dulies — All claims for refund except where levy is
held to be unconstilutional, 1o be preterred and adjudicated vpon under Seclion 116 of
the Central Excise Act, 1944 or under Seclion 27 of the Custorns Act, 1962 and subject 1o
claimant establishing that burden of duty has not been passed on to third party - no civil
suit for refund of duty maintainable — Wit jurisdiclion of High Couwrts under Arficle 226 and
of Supreme Courl under Arlicle 32 unatfecied by said Section 118 or Section 27 Lbul wiil
court fo have due regard lo the provisions of Central Excise and Cusfoms Act and 10
refuse grant of relief where burden of duty passed on lo thircl party — Favourable order nofe
fo result in aulornatic refund and claimant to prove burden of duty not passed on to third
party. :

(b) Refund -~ Bar of unjust enrichment — Incidence of duly — Refund of duly either under
Central Excise Act, Customs Acl, in a civil suit or a writ pelition grantable only when if is
established that burden of duly has nof been passed on lo ofhers — Person ulfimately
bearing the burden of duty can legilimately. claim its_refund otherwise amount 1o be
refained by the Siate = Section 11B of the Cenlral Excise Act, 1994 - Seclion 27 of the
Customs Acl, 1962 - Section 72 of lhe Contract Act and Articles 32 and 226 of the
Constifution of Indlia.

(c) section 118 of the Central Excise Act, 1944 and Seclion 27 of the Cusloms Acl, 1962 both
before and afler 1991 amendments are valid and conslitutional as per proposifion
iniiated by Supreme Court in Kamcila Mills' case - 1966(1)SCR o4. :

the pelitioner/plainliff - wheiher before the commencement of the Cenlral Lxcises and
Customs Laws (Amendiment) Act, 1991 or thereafter - by imis-interprefing or mis-applying
the provisions of the Central Excises and Sall Act, 1944 read wilh Cenlral Excise Taiiff ACL,
1985 or Cusloms Acl, 1962 read with Custorns Tariff Act or by rmis-interpreling or rmis-
applying any of the rules, requlaiions or notifications issued under the said enacliments,
such a claim has necessarily to be prefeqed under and _in_accordance  wilh
the provisions of the respeclive enactment befare he authorilies specified thereunder
and within_the period of limitalion prescribed therein. No suit is mainlainalble in thai

behalf.

Section 27 of the Customs Act do conslitute “law” within the meaning of Article 265 of the
Constitufion of India and hence, any tax collected, retained or notrefunded in
accordance _with the said provisions must _be heid lo be collecled, refained or
not refunded, as the case may be, under the authorily of law. Bolth the enactiments are
self-contained enaclmenls providing for levy assessmenl, recovery and refund of dulies
imposed thereunder. Section 11-B of the Cental Excises and Salt Act and Section 27 of
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the Customs Acl, both belfore and after Ihe 1921 (Amendment] Acl are conslifutionally
vcn‘id Cmd have fo be .fof!uwecl urnd qfve cffoc:! Jo

L\'E[]ngﬂﬂggjg\{ggg_f_s_ or has beon_hel‘d o be unc,onsh.'uhoncﬂ, 5UQ_I_1 (@] cloun, being a cic_nm
oulside the purview of The enaclment, can e made either by way of a suit or by way of
a wril pelifion.

This principle is, however, subject lo an exception ; where a person approaches the High
Courl or Supreme Court challenging the consfitutional validity of a provision but fails, he
cannol take advantage of the declaration of unconstitutionality obtained by another
person on another ground: this is for fthe reason thal so far as he is concerned, the
decision has become final and cannot be re-opened on the basis of a decision on
another person's case; this is the ratio of The opinion of Hidayatullah, CJ. in Tilokchand
Moltichand and we respecltfully agree wilh if.

fiv] Il is notl open to any person to make o refund claim on the basis of a decision of
a Courl or Tribunal rendered in the case of another person. He cannot also claim that the
decision of the Courl/Tribunal in another person's case has led him fo discover the mistake
of law under which he has paid Ihe lax nor can he claim that he is enlitled to prefer a writ
petilion or 1o insfitute a suit within three yecrs of such alleged discovery of mislake of low,
A person, whether a manufactiurer or imporiter, must fight his own batile cnd must
succeed or [ail in such proceedings. Once the assessment or levy has become final in his
case, he _cannot seek lo reopen il nor_can he claim refund wilhou! re-opening such
assessmenl/order on the ground of a decision in anolher person's case. Any proposition fo
the conlrary nol only resulls in substantial prejuclice to public interest but is offensive to
several well eslablished principles  of law. Il also leads to grave public mischief.
Section 72 of the Confracl Acl, or for That malter Seclion 17(1){c) of the Limilalion Act,
1963, has no applicafion to such a claim for refund.

(ix) The amendmenls made cnc the provisions inserfed by the Cenfral Excises
and Customs Law  {Amendment] Acl, 1991 in the Cenlral Excises and Solt Act
and Customs Act are constitutionally valid and are unexcepfionable.

Central Excise and Customs Law (Amencment) Act, 1991 - Amendmenls made and
provisions inserted thereby in lhe Central Excise Act and Cusloms Act are constifulionally
vaiiicl and are unexceplionable.

Where a duly has been collecled under a particular order which has become final, the
refund of Thal duly can nol be claimed unless The-order (whether it is an order of
assessmenl, adjudicalion or any olher order under which the duty is paid] is set aside
according 1o law. So long as that order stands, the duty can not be recovered back rior
can any claim for ils refund be entertained. It _js un-understandalzle  how _an
assessment/adjudication made under the Act levying or affirming the duly can be
ighored because some vears laler another view of law is laken by another courl in
another person's case. Noris there any provision in the Act for re-opening the concluded
praoceedings on the aforesaid basis. In shorl, no claim for refund is permissible except
under and in accordance with Rule 11 and Seclion 11B. An order or decree of a courl
does not become ineffeclive or unenforceable simply because af a laler point of time, o
different view of law is faken. If this theory is applied universally, it will lead {o
unimaginable chaos. Therefore the theory of mislake of law and the consequent period
of limitalion of 3 years from the dale of discovery of such misfaken of law can nol be
invoked by an assessee laking advantage of the decision in another assessee's case. All
claims _of refund ought 1o be and oughl to have been, filed only under and in
ac(;'-\')J‘r_jggw_(_,‘_g,yyfj_fl Rule 11/Seclion 118 and under no other provision and in ne other forum.

prur,eer:ﬁngs in his own case can nol be ignored and refund ordered in his favour just
because in another assessee's case « similar point is decided in favour of fhe
manulaclurer/assesee.

If a levy or imposition is held to be unconstilutional or illegal or nol exigible in law, i.e.
without jurisdiction, it is open lo the assessee lo lake advaniage of the declaration of the
law so made, and pray for appropriate reliel inclusive of refuncl on the ground thal ax
was paid due o mistake of law, provided he initiales action within the period of limitation
prescribed under the Limitalion Acl ... if the levy or imposition was held to be
unconstitutional or illegal or not exigible in law, in a similar case filed by some other
persen, the assessee who had alreacdy lost the battle in a proceeding initiated by him or
has otherwise abandoned the claim can nol, fake advanlage of the subsequent
declaration rendered in ancther case where the levy is held to be unconsfn‘uhonm‘ illegal
or nof exigible in law.

As regaricts 1o fime limit, the second proviso to Section 1B {as amended in 1991 expressly
provides that “the limilation of six months shall not apply where any duly has been paic
under profest”. MNow, where g person proposes to contest his liability by way of appedal,
revision or in the higher courls, he would naturally pay the duly, wherever he does, under
protest hence lime limit would have no application lo such cases.
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¥ i) Refund of “unconstitutional levy" i.e. where the provisions of the Act under which duly/tax
is levied is struck dawn as unconstitutional - Person paying such tax enfifled to refund -
Claim for such refund not governed by Rule 11/Section 118 of Ihe Cenlral Excise Act. 1944
- Right for refund do arise under Article 265 of The Canstitulion buf there is no automatic
or unconcdlifional right of refund - Such refund claimable either by filing civil suit under
Section 72 of the Confract Act or by liling wiil pelition under Artcile 32 o 226 ol the
Conslitution of Incia — Such refuncls subject to claimant establishing thal burden of duty
not pass on lo third party - Social and econamic justice - Arlicle 38, 39 and Preamble to
the Conslitution of Inclic.

ijl Where the pelilioner-plaintiff has not himself suffered any loss or prejudice (having passed
on the burden of the duly io others), there is no justice or equily in refunding the fax
(collected wilhout the authority of iaw) fo him merely because he paid it 1o the State. It
would be a windfall to him. As against if, by refusing refund, the monies would continue
to be with the State and available for public purposes........ The preamble of Constifution
and the Article 38 and 39 do demand that where a duly can not be refunded fo the real
persons who have bore the burden, for one or other reason, it is bul appropriate thal the
saicl amaunls are relained by the Siate for being used for public good. Accordingly even
looked al fram the conslitulional angle, the right to refund of fax paid under an
unconstitutional provision of law is not an absolute or an uncenditional right.

(k) Refund of ‘“unconsfitutional levy” - where assessee unsuccessfully challenging
constitutional validily of levy, he can not lake acvantage of the declaration of
unconstitulionability obilained by another person on another ground - Right To refund or
restitution neilher automatic nor unconditional — Civil suit 1o be filecl subject fo fime limit of

. Seclion 17(1){c) of Ihe Limilation Acl - Section’] 1B of the Cenlral Excise Act, 1994,
(1l Protest — Duly paid under order of the court whether by way of order granting sicy.

suspension, injunction or otherwise is 1o be frealed as a paymenl under p.'u!esf - Prolesl
under Rule 2338 of Ihe Cenlral Excise Rules, 1944 need nol to be lodged - Seclion 118 of
the Central Excise Acl, 1944.

{m) Jurisdiction - Decision of an authority exercising powers under the slatule nol lo be
frected without jurisdiction even if such cdecision may be eronecus - Such eroneous
adjudication/assessment nol reatable as withoul jurisdiclion ~ Seclion TIA, 118 ancl 33 of
the Central Excise Act, 1944 and Seclions 27, 28 and 122 of the Customs Act, 1962,

8. The relevant part of Section 116 :of lhe Central Excise Acl, 1744 as made applicable
{o the Service Tax by Section 83 of the Finance Act, 1994 reads as under :

Section 118 : Claim for refund of duty and interest, if any, paid on such duly —
(1) Any person claiming refund ot any duty of excise and interest, if any, paicd on such
duty may make an applicalion for refund of such duty and inferesl, if any, paid on such duly
“lo the Assistant Commissioner of Ceniral Excise or Deputy Commissioner of Cenfral Excise
before the expiry of one year from the relevant date in such form and manner as may be
' prescribed and the applicafion shall be acc ompanied by such documeniary or ofher
. evidence (including Ihe documenls referred 1o in Seclion 12A) as the applicant may furnish
o esfablish that the amount of duly of excise and interest, it any, paid on such duly in relafion
to. which such refund is claimed was collected from, or paid by him and the incidence of
such duty and inferest, {f any, paid on such duty had not been passed on by him 1o any oiher
person :
Provided ......
Provided further that, the limilation of one year shall not apply where any duly and inferesi, if
any, paid on such duly has been paid under protest,
(2) I, on receipt of any such application, the Assistant Commissioner or Depuly
Commissioner of Cenlral Excise is satisfied that the whaole or any part of the duty of excise and
interest, it any, paid on such duly paid by the applicant is refundable, he miay make G order
accordingly and the amount so delermined shall be credited o the Fund
Frovided:sii i
Provided further ...
{(3) Notwithstandling anything to the conlrary confained in any judgement, decree, order
or directicn of the Appellate Tribunal or any Court or in any other provision of this Act or the
rules macdle thereunder or any other law for the lime being in force, no refund shall be made
except as provided in sub-seclion (2).

(d)iis:
(5).
*Explanation — For the purpose of this section, -
[AfEsss 0k
(B) “relevant dale" means -
e f A e s
elf s
[E s
(el iy
je) in the ¢ Gse of a person, olher ihun the manufacturer, the dale of purchass of

the goods by such person;
(Ba it e
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(ec) in case where lhe duly becomes refundable as a consequence of
judgemenl, decree, order or direction of appellate auihority,
Appeliate Tribunal or any courl, the dafte of such judgemenl, cdecree,
order or direcfion; '
{f) in any other case, the date of payment of duly.

9r Now perusal of the relevant points of the judgement of the Apex Court as
shown in para 7(iii) here-in-above, reveal thal (i) the Section 11B is constitutionally valid and
any refund claim is required to be deait with under p:owsnons of Section 11B of the Cenlral
txcise Act, 1944 as made oq*phcthe lo the Service Tax by Secl:on 83 of the Finance Acl,

1994; (ii) Il is not open to any person to make a refund claim on the basis of a decision of

a Court.or Tribunal rendered in the case of another person. He cannot also claim that the

Qecision of the Court/Tribunal in another person's case has led him o discaver _t_he mistake

of law under which he has paid the tax nor can he claim thal he is enlitled to prefer a wiil

petition or lo institute a suil within three years of such alleged discovery of mistake of iaw. A

person, whether a manufacturer or imporler, must fight his own ballle and must succeed or

fail in such proceedings. Once the assessmenl or levy has become final in_his case, he

cannot  seek to reopen it nor can _he claim _refund withoutl re-opening such

assessment/order on the ground of a decision in-another person's case; (iii) If the levy o

imposition was held lo be unconstifutional or illegal or not exigible in law, in a similar case
filed by some other person, the assessee who had already lost the battle in a proceeding
inifiated by him or has otherwise abandoned the claim can not, lake advantage of the
subsequent declaration rendered in another case where the levy is held o be
unconstitutional, illegal or not exigible in law; (iv) the secor.wd proviso to Section 11B
expressly provides that the limitation shall not apply where any duty has been paid under

protest. However if an assessee opls 1o pay the duty/tax under protest it will be manciatory

on part of him fo_approach the proper authority for contesting such levy. it wouid be

unacceptable that the said assessee files the protest_and then sit idle and does not

conlesl/oppose the said leyy belore proper authority and wail for the others to do so. In

short whenever an _assessee opts fo pay the duly/tax under protest, _he will have fo

confest/challenge such levy before the proper _authorily cmd_j_hc—m and then_only the

duty/ltax paid by the said assessee would be considered o be pcaid under profest during

the pendency of such liligation initicted by the said assessee; (v) where, a refund of

tax/duly is claimed on the ground thal the provision of the Act under which it was levied is
or has been held to be unconstitulional, such a claim, being a claim outside the purview of
the enactment, can be made either by way of a suit or by way of a writ petition. However
it was further clarified that this principle is, subject to an exception that where a person
approaches the High Courl or Supi'erne Court challenging the constitutional validity of a
provision bul fails, he cannot take advantage of the declaration of unconstitutionalily
obtained by another person on another ground: this is for the reason that so far as he is
concerned, the decision has become final and cannol be re-opened on the basis of a
decision on another person's case; (vi) where a refund of fax/duly is claimed on the

ground that it has been collected from the petitioner/plaintiff by mis-interpreting or mis-

.

ﬂ,s«upplymj the provisions of the Central Excises and Sall Act, 1944 read with Central Excise. . .

ff!‘/\(;t 1985 or by mis-inferprefing or mis-applying any of fhe rules, legulcmons or
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- notifications issued under the said enactments, such a claim has necessarily to be preferred
under and in accordance with the provisions of ihe respective enactment before the
authorities specified thereunder and within the period of limitation prescribed therein (which

herein the present case is Section | 1B of the Central Excise Acl, 1944);  (vii) Where a cduty has

been collected under a particular order which has become final, the refund of that duty
can not be claimed unless the order (whelher it is an order of assessment, adjudication or
any other order under which the duty is paid) is set aside according to law. So long as that
order stands, the duly can not be recovered back nor can any claim for its refund be
entertained: (vili) where assessee fails challenging. conslitutional validity of levy, he can
not‘mke advantage of the declaration of unconstitulionability ohlained by another person
on anolher ground - Right to refund or restitution neither automatic nor unconditional - Civil
suit To.be filed subject to time limit of Sectlion 17(1){c) of the Limilation Act - Seclion 11B of
the Ceniral FExcise Act, 1994; (ix) Section 11B of Central Excises and Salt Act and
Seclion 27 of the Customs Act do conslilute "law” wiihih the meaning of Arlicle 265 of 1he
. Consfitution of India and hence, any tax collected, relained or not refunded in
accordance  with  the sc;id provisions must  be heid to be collected, retained o

not refunded, as the case may be, under the authority of law.

2100 In view of the discussion already had in para-7 and para-? above and in view

of the judgement of Apex Court in case of M/s. Mafatial Industries Lid., it can be said that :

(i) where tl"le levy of fax is held 1o be unconstitulional, 1he same can nol be
clealt with under that particular Act and a suit or writ petition before High Court or Supreme
Court is required to be filed for refund. However, where the levy of tax has nol been
declared or held unconstitutional, the refund can be deait wilh only under that particular

Act/law under which the tax was levied. Here, in the case on hand, the levy of lax has not

. b'een declared unconslitutional by the Hon'ble Supreme Courl. Therefore, the refund claim

is required to_be dealt with under the provisions of Section | 1B of the Central Excise Act,

1944 (which deals with the refund of duly/lax) as made applicable 1o the Service Tax under

Section 83 of the Finance Acl, 1994, as Ihe Orient Club has paid the fax under the RIOVISIONs

of Finance Acl, 1994 cnly.

(ii). Instecaict of conltesling their case belore the proper authority, Orient Club is

taking advantage of the order/judgement passed by the Courls in favour of some other
assessees which is nol permissible in view of the judgement of Apex Court in case of M/s.
Mafatlal Indusiries Lid. Since the Orient Club has not conlested the levy of tax. the service
tax paid by them has become final and the judgemen pronounced by the Courls in the
matier of some other assessees can nol help ihem lo escape from their liabilities. 1t is
perlinent to mention that the judgement of Gujaral High Court (on the basis of which the
Orient Club has filed the refund claims) was pronounced in case of some olher parlies and

the Qrient Club was not a party in the said judgement.

a&»(iii). where the assessee is not satfisfied with the levy of some duty/tax, he is
[
quired to lodge the plotesi and required fo fight the case before proper authority. During

ch pendency of the Iitigolion, the tax paid by the assessee would be freated as paid
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under protest. Even the lime limit of one year, prescribed under provisions of Section 1 B

would not be applicable till such pendency of the litigation. In the present cases, the Orient

al they have ever challenged/contested the levy of

Club has not pul forth any evidence th

the said tax. They even failed fo produce the order/ijudgement of any Higher aulhorily in

their own_case which shows that they have never contesled the levy of tax. Therefore in

absence of any litigation or appeal on part of the Orient Club, the service tax paid by them

can nol be frealed as paid under protest. In these circurmstances, the second proviso of

the Seclion 11B of the Finance Act, 1994 (which says thof‘th'e limitation of one year shall not
apply where any duly and inferest, il any, paid on such duty has been paid under profesf)
would not be applicable in case of Orient Club and the time limil prescribed under Section
11B of the Cenlral Excise Aclt, 1944 (which is one year) for filing the refund claim would be
appliécsble in this case. Thus, the adjudicating authorily to that extent has rightly rejected
the refund claims of the Orient Club for the period 2011-12 and 2012-13 (shown at 5rl. 3 & 4
in the fable) which were filed by them beyond the period of one year from the pcyrﬁeni of

tax.

11(i). It is further cbserved that the Hon'ble Apex Court has in case of M/s. Calcutta
Club Lid. discussed in details the aspect of levy of service fax under club and association
service, both in pre-negalive list and negative list regime upon incorporated and

unincorporated entilies and the relevanit paragraphs are reproduced below :

e Il is, thus, clear thal companies and cooperalive socielies which are registered under the
respeclive Acls, can certainly be said 1o be constiluled under thdse Acfs. This being the case, we
acceplt the argument on behalf of the Respondents thal incorporated clubs or association or prior to
Ist July, 2012 were not included in the service tax net."”

172G What has been siated in the present judgemerit so far as sales tax is concerned applies o alf
fours to service tax; as. If the doctine of cagency, frust and muluality is 1o be applied qua members'
clubs, there has to be an aclivily canied oul by one person for another for consideration. We have
seen how in the judgement relating to sales tax, the fact is thal in members' clubs there is no sale by
one person to another for consideration, as one cannot sell something to oneself. This would apply
on all fours when we are to construe the definition of "service” under Section 658{44) as well.”

T However, Explanation 3 has now been incorporafed, under sub-clause (al of " which
unincorporated associations or body of persons ancl their members are slalulorly o be heated s
clistinct persons.”
"78. The explanation lo Seclion 65 which was inserfed by the finance Act of 2006, reads os
follows:

Explanation : For the purposes of this section, laxable service includes any foxable service provided
or to be provided by any unincorporated associction or body of persons 1o a member thereof, for cash,
deferred payment or any other valuable consideralion:”

A it will be noticed thal the aloresaicl explanation is in substantially the same terms as Arlicle
366(29-A)(e) of the Conslilulion of India. Earlier in this judgement qua sales lax, we have already held
that The expression "badly of persons” will nol include an incorporated company, nor will it include
any other form ol incorporation including an incorporated co-operalive society.”

p]

“80. it will be noficed thai “club or association” was earfier defined under Section 65(25a) and
65(25aa) to mean "any person” or "bocdy of persons" providing service. In Ihese definitions, The
expression "body of persons" cannol possibly include persons who are incorporated entitfies, as such
entifies have been expressly excluded under Section 65(25a)(il and &5(25aal(il as “any body
established or constituted by or under any law for the time being in force”. "Body of persons”,
therefore, would not, within these definifions, include a body constituted under any law for the time
being in force.”

$81 When the scheme of service lax changed so as to inlroduce a negative list for the lirsl-time
post 2012, services were now faxable if they were carried oul by "one person” for "another person”
for consiceration. "Person' is very widely defined by Section 45B{37) as including individuals as well as
all associalions of persons or bodies of individuals, whether incorporated or nol.  Explanation 3 to
Section 65B(44), inslead of using the expression "person’ or IThe expression "an association of person
or bodies of indivicuals, whether incorporaled or not", uses the expression "a body of persons” when
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~ “82.  We have dlreadly seen how the expression “body of persons” occurring in the explancation o
: Section &5 and occuning in Section 65(25a) and (25aa) does nol refer 1G an incorporated cormpany
or an incorporated cooperative sociely. As the same expression has been used in Explanation 3
post-2012 (as opposed fo the wide definition of "person” conlained in Section 65B(37), il may be
assumed that the legislature has continued wilh the pre-2012 scheme of nol faxing members' club
when they are in the incorporated form. The expression "body of persons” may subsume wilhin it
persons who come together for a common purpose, but cannot possibly include a company of <
registered cooperafive society. Thus, Explanalion 3(a) o Seclion 656(44) does not apply o members’
clubs which are incorporated.”
83, The expression “"unincorporated associations” would includle persons who join fogether in
some common purpose o common action - see IC1, Bombay Norih, Kutch and Saurashira,
Ahmedabad v. Indira Balkrishna {19603 SCR 513 al page 519-520. 1he expression “as the case may
be" would refer 1o dilferent groups of individuals either bunchied logether in Ihe form of an
association also, or otherwise as a group of pérsons who come logelher with some common objectin
mind.  Whichever way it is looked at, whal is important is thal the expression "body of persons”
cannoft possibly include wilhin it bodies corporate.”

“84,  We are therelore of the view that ihe Jharkhand High Cout and fhe Gujarat High Court are
correct in their view of the law in following Young Men's Indian Associalion (supra). We are also of
the view thal from 2005 onwardls, the Finance Acl, 1994 does nol purport 1o levy service lax on
members' club in the incorporaled form.”

. 11{(ii). : in view of the above, it can be inferred that the said seclions of the Finance
Act, 1994 leyving service tax on the services in question  have not been declared as
unconstitutional or ullra vires by the Apex Court and they slill hold their place in the said

Act. Thus, the contention of the Orent Club that the duty/lax ilself is not payable as the

same is against the constitution does not hold any ground after 1aking into consideralion of

the judgement of the Apex Courl in case of M/s. Calcutta Club Lid. supra, 11 is necessary o

mention here thal where, a refund is claimed on lhe ground thal the provision of the Act
under which il was levied is or has been held to be unconslitulional, such a claim, being
claim oulside lhe purview of the enaclment, can be made either by way ol a SQEI or by
way of a writ petition only as held by the Apex Court in case of M/s. Mafatial Industries Lid.
[1997(89)ELT 247(SC)}. Hence, the contention of the Orient Club that the judgement of
Hon'ble High Court of Gujarat as well as of the Hon'ble Supreme Courl are applicable to
. them is not legally correct as it was not a party to the litigation and hence is liable for
rejection. >
12 As discussed in para 11 above, the Hon'ble Apex Court has held that levy of
service tax on club and association service is not applicable, only in a case, where the
assessee is an incorporated one. Thus, the said judgement reveal that the assessees, who
are incorporated one, were nol liable 1o levy of service lax.in pre and post 01.07.2012
regime. However, an unincorporated assessee was madle liable 1o pay service tax w.e.l.
01.07.2012 by incorporating specific provision under the law as Explanation 3. In view of
the said judgement of Apex Court in case of M/s. Calculta Club Lid., the question of refund

would arise only where the service lax was paid by an incorporaled assessee. Crient Club

has.relied upon the said judgement of the Apex Courl in case of M/s. Calcutta Club Lid.
which makes if clear that they are well aware of the said judgement. Therefore, it was very
much.necessary on part of the Orient Club to provide/submit the incorporation certificate

issued lo them under any law. However, ihey failed to provide/subbmil any certificate in this

tﬂiW\

uaumat?jf espect. In absence of such important document, | am nol inclined to accept them arn
X
%

orporated one under the law. Since they fail to prove that they are incorparaled one,

y are un-incarporcaled one which were macde liable 1o pay service lax w.e.f. 01 07.2012
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and. therefore, Ihe service lax paid by them was well within the law and the provisions

P
made thereunder w.e.f. 01.07.2012. Thus the question of refund ol service tax paid w.e.f.
01.07.2012 in their case does nol arise. The Depariment’s contention in this respect is
accepted thal w.e.f. 01.07.2012, the Orient Club is liable fo pay fax and when they have

rightly paid the tax under the law, the question of any refund of the same does nol arise.

13. Now regarding the refund of service tax paid prior to 01.07.2012 it can be
seen that the claim was required to be filed under the provisions of Seclion 118 of the
Central Excise Act, 1944 as made applicable lo service tax under Section 83 of the Finance
Act, 1994, There is a time limit of one year for filing the refund claim (i) from the dale of
payment of i_qx or (ii) from the dale of the decision of the Appellate Authaority, Appellale
Tribunal or any Court. However one year time limit is not applicable fo the case where
cduty/tax has been paid under protest.  Orient Club failed o produce any order of
Appellate Authority, Tribunal or Courl in their favour which could have been possible only
when lhey have challenged or prolested the levy of such service tax. They also failed 1o
produce/submil any proof regarding filing of protest against the levy of such tax. Moreover,
tis perfinent 1o menlion Ihat had they protested the levy of such fax, they would have .
challenged such levy before any authaiily prescribed under the law. Thus, in absence of
such document, the time limit of one year from lhe dale of payment of lax would be
applicable in their case in case of the tax paid by them prior to 01.07.2012. The Orient Club
has filed the refund claim in 2015 which is fime barred for the refund claim for the peiiod

prior to 01.07.2012.

14. in view of above, the appeals filed by Orient Club care ra_a_jecied and the

appedls filed by the Department are dllowed.
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Commissioner (Appeals)
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(Jitendra Dave) NG 0 5 o
Superintendent (Appedal) N
CGST, Ahmedabad.

BY R.P.A.D. / SPEED POSTTO:
M/s. The Orient Club,

Kavi Nhanalal Marg, Ellisbridge,
Ahmedabad-380006.

Date ;. .04.2020

Aliesled
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Copy to:-

1. The Principal Chief Commissioner. CGST & Cenlral Excise. Ahmedabad Zone.

2. The Principal Commissioner, CGST & vn!:ui Excise, Ahmedabad North Comm'rate.

3. The Addl./)l. Commissioner (Systems), CGST & Cen. Excise, Ahmedabad Norlh Comm'rate.
4. The Addl Commissioner, CGST & Cen. Excise, Ahmedabad NMorlth Cormm'rale. :

5. The Dy./Assi. Commissioner, CGST & Cen. Excise, Division-VII, Ahmedabad North Comim'rale.
6. Guard File.

7. P.A. File.

8. Appeal No.V2(5T)31/RA/North/Appeals/2019-20.

9. Appedal Mo V2(ST)115/North/Appeals/2017-20.

10, Appedl Mo M2(ST)1T14/Norlh/Appeals/2019-20.

11. Appeal No.V2(ST)30/RA/MNMorth/Appeals/2019-20.



